


Che Solicitors’ Journa 








VOL. LXXXIX 


Saturday, September 1, 1945 








CONTENTS 


CURRENT TOPICS: United Nations Charter—Duration Leases 
and End of War—Delegated Legislation—Metropolitan Police 
Courts—Fair Comment—Housing Position—New High Court 
Rules ie % ise 

PRICE CONTROL OF HOUSES .. 

A CONVEYANCER’S DIARY 

LANDLORD AND TENANT NOTEBOOK 

TO-DAY AND YESTERDAY 

CORRESPONDENCE 


PARLIAMENTARY NEWS 
RECENT LEGISLATION .. 
NOTES AND NEWS 
BOOKS RECEIVED 
NOTES OF CASES— 


Phillips v. Butler .. aC a e Be me e 
Southern Railway Co. v. Doncaster Corporation and Others .. 


RULES AND ORDERS 








CURRENT TOPICS 


United Nations Charter 


THE improvements on the Dumbarton Oaks proposals made 
by the United Nations Charter, which was signed by the 
representatives of fifty countries at San Francisco on 26th 
June, have been clearly tabulated in a Commentary (Cmd. 
6666) published by H.M. Stationery Office (price 1s. 3d.). 
Outstanding among the changes are the additions to the 
second and third Purposes stressing “‘ respect for the principle 
of equal rights and self-determination of peoples,’ and 
“respect for human rights and for fundamental freedoms for 
all without distinction as to race, sex, language or religion.”’ 
In moving that the House approve the Charter in the Lords 
on 22nd August, Lorp JowiTT distinguished it from an 
ordinary treaty. ‘‘ The history of the world,’ the Lord 
Chancellor said, ‘‘ is written in broken treaties and covenants 
that were of no avail.’’ The Charter was the result of prolonged 
discussion and debate by all the other nations and every clause 
had been passed by at least a two-thirds vote. It obviously 
did not receive its final drafting by lawyers—it did not come 
fresh from Lincoln’s Inn, but his lordship said that as a mere 
common lawyer, and speaking without any irreverence; it was 
none the worse for that. Every lawyer will agree with this. 
The important thing is that, for the first time, it is enunciated 
by fiftv nations that, for example, the persecution of a race or 
sect, is, as the Prime Minister said in the Commons debate 
on 22nd August, no longer a purely domestic matter. An 
original contribution to that debate was made by Squadron- 
Leader DE FREITAS, who referred to the Charter as a written 
constitution of world government, and, while admitting the 
veneration by such countries as the U.S.A. for a written 
constitution, said: ‘‘ We should be frank and admit that, as 
a nation, we do not understand written constitutions and do 
not like them.” It is true that a great part of the British 
constitution is unwritten, but some of its major and unchange- 
able principles are set out in such written documents as 
Magna Carta and the Bill of Rights, to say nothing of more 
modern documents such as the Parliament Act, 1911, and the 
Representation of the People Acts. Unchanging and vital 
principles cannot be better preserved than in writing, and in 
the United Nations Charter there is hope for a real future 
transition from world anarchy to world law. 


Duration Leases and the End of the War 


THE attention of landlords and tenants and their advisers 
has been drawn by the LorD CHANCELLOR to an Order in 
Council made under the Validation of War-Time Leases Act, 
1944, declaring the date of the ending of the war with Japan 
to be 15th August, for the purposes of certain tenancy agree- 
ments. On a proper construction of that by no means simple 
enactment these tenancy agreements, which were expressed 
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to be for the duration of the war and which were made after 
the date of Pearl Harbour, are to be interpreted as enduring 
for the term of the war with Japan, unless there is evidence of 
a contrary intention. That evidence does not exclude evidence 
external to the document of lease, for the Act clearly says 
(s. 2 (1)): “‘ The court . . . may admit any evidence which 

. may throw light on the intention of the parties.” Of 
course, if the agreement specifically refers to the ending of the 
war or hostilities, or signing an armistice with Japan, or the end 
of the war in the Far East, that concludes the matter, and 15th 
August, 1945, will be the date. If it specifies the end of the 
“whole war ’”’ or all hostilities, that, too, would appear to be 
conclusive. The Act also provides that the term “ the 
duration of the war’’ covers the grant of a tenancy for a 
specified term or the duration of the war, whichever is the 
longer, and the grant of a tenancy for a specified term or the 
duration of the war, whichever is the shorter. Curiously 
enough, it does not expressly cover the grant of such a term 
as ‘‘ for twelve months or for the duration of the war ”’ simply, 
but it would seem that in such a case the lessee would have an 
option, and the Act would apply (see Goodright d., Hall v. 
Richardson (1819), 3 T.R. 462, and Ferguson v. Cornish (1700), 
2 Burr. 1032). It is quite clear, however, that the new order 
will not apply where an event is mentioned, such as the 
signing of a peace treaty with Japan, which is not mentioned 
in the order. The Order in Council also declares, for the 
removal of doubt, that the date declared by the .Tenancy 
Agreement (End of the War in Europe) Order, 1945 (namely, 
the 9th May, 1945), to be the date for the purposes of any 
tenancy agreement of the end of the war and of hostilities in 
Europe is also to be treated for those purposes as the date of 
the signing of an armistice with all or any of the States 
involved. 


Delegated Legislation 

How far can Parliament, without diminishing its sovereignty, 
delegate the power of law-making on matters of detail to 
statute-making bodies ? Some think that delegation has gone 


too far; others believe that it can go further. This division 
of opinion is not one which can conveniently be covered by 
political labels. Members of all parties may therefore 
welcome without qualms of conscience the motion in the 
Commons on 24th August for the appointment of a Select 
Committee to report on what alterations, if any, are desirable 
in the procedure of the House for the more efficient despatch 
of its public business. The debate on the motion revealed 
the opposing points of view in broad outline. ‘‘ The House,”* 
Mr. CHURCHILL said, “ought to have the opportunity of 
shaping the laws which afterwards have to be obeyed by the 
people.” Mr. QuinTIN Hoce said that if there was one vital 
fact in the freedom of the House of Commons it was the right to 
35 
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get down to the minutest details of legislation. If once 
members abandoned the details, they would find that they had 
lost the fundamentals as well. The answer was simply put 
by Mr. Morrison. “ Every government in this century has 
passed delegated legislation. The tendency is for delegated 
legislation to increase, and the real problem is not to resist 
delegated legislation as such, but that if Parliament is to spend 
adequate time on the essentials of legislation, it must unburden 
itself of a lot of detail in legislation in which no real element 
of principle or policy is involved. The real thing is to find 
a proper means of Parliamentary check whereby the Govern- 
ment cannot take liberties without the House knowing about 
them.’’ No doubt a concord can be made of this discord, 
and therefore well-wishers of democratic forms of government 
will join Mr. Churchill in wishing God-speed to the committee. 


Metropolitan Police Courts 

THE ‘“thumb-nail sketches’ of London police court 
sittings that for years have regularly appeared in some 
evening newspapers, with their descriptions of summary 
trials, have succeeded in giving the public some sort of a 
picture of the valuable work done by the Metropolitan police 
magistrates. It is right that the public should have a picture 
of the work of courts which have such wide though summary 
jurisdiction. The accommodation for the public is pitifully 
small and inhospitable in courts which the essential 
constitutional liberties which we enjoy demand should be 
coram publico, and the Press manfully struggles to supply 
the public need for information. It may be doubted, 
however, whether the essential dignity of the administration 
of justice is fully served by a description of the courts, such 
as recently appeared in a London evening newspaper, under 
the headings “‘ London Holiday, No. 5, See London Under- 
world.”” The article was undoubtedly well-informed, but 
many who practise in the courts described by the writer may 
object to the descriptions of individual magistrates as 
“‘ impassive,”’ ““ good-natured laddish,”’ ‘‘ voluble,”’ ‘‘austere,”’ 
“‘ chubby,” “ soft-hearted,” “‘ brooding ’’ and so forth. None 
will dispute that they are ‘‘ good men all, each with his own 
particular foibles,” as the writer stated, but the effect of 
emphasising the foibles can only be to detract from the real 
dignity which, as all who have practised before the 
Metropolitan police magistrates can testify, resides in their 
courts. One must be fair, however, and admit that, in order 
to popularise matters of public concern, it may be necessary 
to dress them up—or down—to the popular fancy. One 
slight amendment is necessary to an otherwise interesting 
and accurate article. It stated that, except for some 
sensational case, the public seats are seldom filled. In many 
of the courts there are no public seats at all but only a rail, 
presumably to keep the public from surging into the well 
of the court, and in fact the public part is nevertheless usually 


filled. 
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Fair Comment 

TuE Press, for good or ill, has tremendous power, and its 
comments on persons and things must be weighed carefully 
from every aspect before being committed to print. Many 
newspapers go so far as to employ a legal expert to scan their 
daily columns before publication, as an insurance against 
libel actions. Nevertheless the intricacies and uncertainties 
of the law of fair comment énsure that nothing is a complete 
insurance. As an illustration of the difficulties of the law 
there is the recent case of Voigt v. News Chronicle, Ltd. 
and Others (12th June), the judgment of Birkett, J., in 
which is reported in full in the August issue of the Nineteenth 
Century. Quite apart from the personal and political aspect 
of the case—the editor of the Nineteenth Century was com- 
pletely vindicated as an honest and fearless critic—the 
paramount interest in the case for lawyers was that Birkett, J., 
tefused to apply Mangena v. Wright [1909] 2 K.B. 958, in 
which it was held that a person who bona fide and without 
malice prints and publishes an extract from or an abstract 
of a parliamentary paper, though in so doing he does not 
act by or under the authority of either House of Parliament, 
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is protected by s. 3 of the Parliamentary Papers Act, 1840, 
in an action for libel in respect of such publication. In 
Mr. Voigt’s case, a Minister had made a statement in Parlia- 
ment, which was quoted by the defendant newspaper company 
in one of its newspapers. Birkett, J., held that Mangena 
v. Wright (above) did not apply, because the defendant 
company took the statement and made it its own, and that 
what the newspaper said in effect was that that was what the 
Minister said; it ought to have been said earlier, and the 
newspaper would explain why. The decision is a further 
warning to all editors and journalists to tread warily on the 
slippery ground of comment. 


Housing Position 

THE release of a substantial number of building operatives 
will do much to ease the immense task facing the local 
authorities and the building industry. The MINISTER OF 
LABOUR AND NATIONAL SERVICE, in an address to the building 
workers on-24th August, said that a great expansion of the 
building labour force had been planned. It was estimated, he 
added, that the labour force at the end of June, 1945, was 
550,000, including 150,000 civil engineering workers. The 
combined labour force of the two industries was now 
approaching 600,000, and they were aiming to raise it to 
1,120,000 by June, 1946, of which 995,000 would be in the 
building industry. A building labour force of 1,250,000, the 
Minister said, could be assured of steady work for many years 
to come. An idea of the immensity of the task in London 
was given on 24th August by the Minister of Health. In the 
London region 700,000 bombed houses need further repair, 
although fit for habitation. There are still 42,000 houses so 
badly damaged as to be uninhabitable. The problem is 
repeated on a smaller scale in other areas in the country. 
Something has been done by requisitioning ; in the London 
region 52,498 houses have been requisitioned, but, given the 
labour force which the Minister expects to be available, the 
problem will resolve itself into one of organisation. In this 
connection the memorandum issued last week by the Town 
and Country Planning Association should receive official 
attention. It urges that there should be combined operations 
among the departments responsible for planning, housing, 
building and factory siting. This seems right, for there must 
be planning where, as here, the work to be done is specific. 
But there must be one plan, not a number of conflicting plans. 


New High Court Rules 

THE effect of the Rules of the Supreme Court (No. 3), 1945, 
dated 15th August, 1945, which we print in full at p. 404 of 
this issue deserves the attention of readers. By substituting 
a new Rule 9a of Order 16 for the previous rule they extend 
the court’s power to approve compromises in the absence of 
persons interested, which formerly applied only in_pro- 
ceedings concerning a trust, to proceedings concerning the 
estate of a deceased person and proceedings concerning the 
construction of a written instrument. They also provide 
that if there is not some other person in the same interest 
before the court who assents, or on whose behalf the court 
sanctions the compromise, the absent persons must be repre- 
sented by a person appointed under Ord. 16, r. 32, who so 
assents. Order 16, r. 32, has been recast to enable the court 
to appoint representatives accordingly. A further important 
addition to the Rules of the Supreme Court is a new rule 23B 
to be inserted in Ord. 16, after r. 23a. Rule 23a deals with the 
grant of legal aid certificates to members of armed forces 
of the Crown. As readers will see, on referring to the new rule 
at p. 404, it effects considerable and important extensions 
of the power to grant such certificates. 

Wills and Bequests 

Mr. A. E. Carr, solicitor, of Scarborough, left £6,376, with net 
personalty £895. 

Mr. J. C. Gait, retired solicitor, of Hampstead, N.W., left 
£45,333, with net personalty £45,277. 

Mr. J. A. Pearce, solicitor, of Plymouth, left £26,101, with 
net personalty £24,349. 
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PRICE CONTROL OF HOUSES 


THE key to the problem of controlling the selling price of 
houses and, indeed, of all price control, is contained in a 
sentence, towards the end of the Morris Committee’s Report 
on that subject (Cmd. 6670, price 6d.) which was presented to 
Parliament on 23rd August. “Any scheme,’’ the report 
states, “‘ must involve some risk of delays, and also the risk 
that a number of people endowed with resources but not 
scruples will escape detection if they break the law.”’ The 
scheme proposed in the report has the virtue of simplicity. 
Ceteris paribus the maximum selling price of houses with 
vacant possession should be the value as at 31st March, 1939, 
plus 50 per cent., to be certified by the district valuer (subject 
to appeal by the vendor to an official arbitrator), ina document 
which the purchaser should produce when he takes the 
conveyance for stamping. Both vendor and purchaser, it is 
proposed, should sign declarations that no additional payments 
have been made, and giving full particulars of any collateral 
transactions such as the sale of furniture and fittings. The 
scheme should be enforced by appropriate penalties and by 
the court’s discretionary power to order the refund of any 
excess paid by a purchaser. In a significant paragraph the 
committee state that at an early stage in their deliberations 
they had formed a strong opinion that a scheme of price 
control should not be made retrospective, and no considerations 
brought to their notice had led them to alter it. It is suggested, 
however, that an owner who has bought at a high price since 
1939 should have the option of selling it for that price, but the 
purchaser from him should only be able afterwards to sell it 
at the controlled price. The scheme should continue for five 
years, but at the end of three years the percentage might be 
re-examined and varied, if necessary. The scheme should 
apply to sale transactions, involving the conveyance of 
freehold or leasehold interests, with or without vacant 
possession, except where the interest to be sold is subject to an 
outstanding lease having five or more years to run. The 
committee suggest that if it is desired to limit the application 
of the scheme, it might be done by excluding houses the 
rateable value of which is in excess of the limits in the Rent 
Restrictions Acts—that is, £100 in the metropolitan police 
district and the City of London, £90 in Scotland and £75 
elsewhere. The committee visualise the exemption of 
farmhouses, houses on small holdings and properties used for 
business or industrial purposes if they were built or adapted 
for such purposes. Taking England and Wales as a whole, 
the average increase in war-time prices over pre-war prices of 
houses sold with vacant possession has risen steadily since 
1943, until for the quarter ended 31st March, 1945, it was 83°3 
per cent. The comparable figure for Scotland was 93°4 per 
cent. The increase in the price of houses sold without vacant 
possession is very much less, the average increase in England 
and Wales for the same quarter being 29:9 per cent. There 
is no comparable figure for Scotland. The figures, according 
to the committee, “‘ reveal beyond all question that sales are 


taking place on an extensive scale at prices which are con- 
siderably enhanced by reason of the feature of scarcity value.”’ 
If ever a situation called for control, this does. 

On the question whether if a control of the selling price of 
houses were introduced owners might try to let their houses 
at high rentals instead of selling them, the committee suggest 
that the fact that the possibility of a high rent being asked 
where there is no standard rent should be had in mind when 
consideration is being given to any proposals relating to the 
control of rents. A great many opinions of professional men 
—estate agents, surveyors, lawyers, auctioneers, etc.—were 
expressed to the committee to the effect that no scheme of 
control was practicable. It was said that’ ‘‘ the control of 
prices would keep off the market many houses that would 
otherwise be offered for sale and so would aggravate the housing 
position instead of alleviating it ; that there would be great 
risk of evasions and that there would be difficulties in frustrat- 
ing evasions; that undue delays in the selling of houses 
would result from control; that those who have bought 
houses at prices found later to be above the maximum 
permitted price would be penalised ; that there would be a 
tendency that a maximum price would become a minimum 
price so that some houses might realise more than they would 
do in the absence of control; that any scheme involving 
individual valuations would involve burdens both on the 
valuing authorities and on private valuers acting for clients, 
which could not be borne; that any control would tend to 
discourage private persons from building houses; and that 
any form of control would involve machinery and expense out 
of proportion to the dimensions and duration of the problems 
to be solved.’’ These considerations, the committee state, 
illustrate the difficulty of isolating questions of practicability 
from those of desirability. Some of the considerations, they 
consider, relate to the question whether the disadvantages 
of control will outweigh the advantages. In regard to the 
fear that a scheme of control would tend to “ dry up” the 
market, the committee state that, if the majority of vendors 
are selling for reasons of necessity they would not be deterred 
by a scheme of control. If there resulted a tendency to let 
rather than to sell, this might not prove to be disadvantageous 
from the point of view of the community. They add that 
those who would have recourse to lending agencies to enable 
them to finance the purchase of a house would not in the main 
be in a position to offer more than the maximum permitted 
price. As for others, while some undetected evasions would 
undoubtedly take place, the committee do not consider that 
they would be on such a scale as to make the scheme impractic- 
able. In their view the scheme outlined in the report is, 
provided that the Valuation Office of the Board of Inland 
Revenue can be adequately staffed, a reasonably practicable 
one. Oral evidence on behalf of The Law Society was given 
by Mr. H. M. Foster, T.D., and Mr. I. D. Yeaman, both 
members of the Council. 


A CONVEYANCER’S DIARY 


“PAROCHIAL PURPOSES ” 


A TESTATOR may very well come to his solicitor and instruct 
him to insert in the will which is in preparation a clause 
giving a legacy to the Vicar of Dale to help him with his 
duties. It is imperative in such a case to find out precisely 
what the testator has in mind before drafting the necessary 
clause, and serious reference to the cases is desirable to ensure 
that the clause drawn is valid. 

A gift to a vicar, without more, is prima facie a gift to him 
as an ecclesiastical corporation on a trust which is charitable, 
the corporation sole ying a religious institution (see per 
Lawrence, L.J., in Re Bain [1930] 1 Ch. 224, at p. 233). A gift 
to him is, of course, invalid if on its true construction it makes 
him a trustee but leaves him to appoint his own trusts, some 
or all of which need not be charitable. Such a disposition 


would raise precisely the same point as arose in the well- 
known recent appeal where it was held that a gift to trustees 
for such “ charitable or benevolent purposes ’’ as they should 
choose was void for uncertainty (see Chichester Diocesan 
Board of Finance v. Simpson [1944] A.C. 341). Like a gift 
to the vicar, without more, a gift to a vicar and church- 
wardens “‘ to be applied by them in such manner as they shall 
in their sole discretion think fit’ is prima facie charitable 
(Re Garrard [1907] 1 Ch. 382). The difficulties begin to arise 
where the testator adds directions as to the particular mode 
of application, since such words may very well import the 
possibility of application for non-charitable purposes. 

Re Bain, above, was a case in which a gift to a vicar was 
held valid notwithstanding the addition of further directions. 
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The gift was “‘ unto the Vicar of St. Alban’s Church, Brooke 
Street, Holborn, E.C., for such objects connected with the 
church as he shall think fit.’’ This disposition was held by a 
majority of the Court of Appeal (Lord Hanworth, M.R., and 
Lawrence, L.J.) to be valid on the ground that the gift was 
restricted to purposes connected with St. Alban’s Church 
itself and the holding of services there (both of which were 
clearly charitable). The form of words is, however, not one 
to be imitated ; they came so near to causing the gift to fail 
that Eve, J., in the court below and Russell, L.J., in the 
Court of Appeal were both of the opinion that it had failed. 
Only a minor change would suffice to ensure failure. Eve, J., 
based his opinion on the ground that there was nothing in 
the gift to restrict it to charitable objects, so that the money 
might be applied, for instance, in “ engineering an agitation 
against this or that revised Prayer Book.” Russell, L.J., 
was of opinion that the words of the gift would be wide 
enough to justify the application of the fund to the 
furtherance of various collateral activities carried on in 
connection with St. Alban’s Church, as for instance the 
St. Alban’s Men’s Club, a third of whose revenue came from 
payments made for playing billiards and a fifth of whose 
expenditure was on the expenses of whist drives. 

Shortly after Re Bain, the Court of Appeal held invalid a 
trust which a testatrix sought to create in terms which would 
strike a layman as virtually indistinguishable. In Re Stratton 
[1930] 2 Ch. 151 ; {1931] 1 Ch. 197, the gift was to “ the vicar 
for the time being of the Parish of Mortlake in the County of 
Surrey to be by him distributed in his absolute discretion 
among such parochial institutions or for such parochial 
purposes as he shall select.’’ The reference to the church 
which was present in Re Bain was not present in this case, 
and in its absence there was no ground for resisting the 
inference that the trust was wide enough to include the class 
of collateral parish activities discussed by Russell, L.J., in 
Re Bain. If such activities were admissible under the terms 
of the gift, there could be no question but that the gift was 
void for uncertainty, and the Court of Appeal unanimously 
upheld the decision of Bennett, J., that it was void. The 
difference between Re Bain and Re Stratton thus depends on 
the narrow question of construction whether the words of the 
gift restrict the gift to purposes connected with the church 
fabric and services. 

In the meantime, in Re Jackson [1930] 2 Ch. 387, Eve, J., 
had considered a gift to the ‘‘ Archbishop for the time being 
of Wales, to be paid and applied by him in or towards the 
General Fund belonging to that Church, or in his discretion 
in any manner which he might think best for helping to carry 
on the work of the Church in Wales.”” This gift was held to 
be void because under the second branch of it the Archbishop 
was given an unfettered discretion to apply the fund “ in any 
manner which he may think best ” for helping the work of the 
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churclr. There was nothing to restrict his judgment of what 
was helpful to the church to charitable objects. It follows 
from this decision that a gift to the Vicar of Dale for distribu- 
tion in any manner in which he may think it best for helping 
the work of the church in Dale would likewise be void. How 
narrow the line is may be seen from comparing two other 
cases reported in the same volume as Re Jackson, namely, 
Re Schoales (at p. 75), and Re Barnes (at p. 80), inone of which 
a gift “to the Roman Catholic Church for the use thereof,”’ 
was held valid, and in the other a gift “to the Church of 
England absolutely ” was also held valid. The distinction 
seems to be that whereas in Re Jackson a trustee was designated 
and given a discretion which proved to be too wide, in the 
other cases the gift was to the religious body itself, a fact 
which doubtless was thought to restrict the gift to purposes 
connected with the advancement of religion. 

In Re Ashton |1938] Ch. 482, Luxmoore, J., and the Court 
of Appeal, had to consider gifts to the vicar and churchwardens 
of each of two named parishes “ for parish work.’’ These 
gifts were also held to fail on the ground that there was 
nothing to restrict the application of the money to the purely 
ecclesiastical activities of the vicar and churchwardens. 
In a dissenting judgment, Clauson, L.J., expressed the opinion 
that on the context the application was thus restricted. 
The case went to the House of Lords (sub nom. Farley v. 
Westminster Bank [1939] A.C. 430), where the decision of the 
majority of the Court of Appeal was unanimously upheld,with 
expressed regrets that it was impracticable to accept the 
reasoning of Clauson, L.J. 

There the matter must rest, and I think the moral is plain. 
A testator should not be allowed, if avoidable, to ingraft on 
his gift to an ecclesiastical corporation or group of persons, 
be they a vicar, a vicar and churchwardens, or an archbishop, 
any words at all. If words must be added, then let them 
simply be ‘for religious purposes’”’ or “for ecclesiastical 
purposes.”” Reference to the parish (even if the boundaries 
of the ecclesiastical parish of that name do not correspond 
in any way with those of any civil parish) and to parochial 
work should be strictly avoided, and in my submission the 
expression “‘ for diocesan purposes” is equally dangerous. 
If nothing is said at all beyond the bare gift to the vicar, 
equity will insist that he is a trustee, and in the absence of 
any express trust upon which he is to hold will have regard to 
his position and will hold that the trust is one for ecclesiastical 
purposes. But “it is only in a case where the trust itself is 
not specified that the office of the trustees may be conside red 
in order, if possible, to ascertain the purpose of the trust ’ 
(per Farwell, J., in the Court of Appeal in Re Ashton, 
at p. 503, approved in the House of Lords by Lord 
Romer, at p. 438). In such a case it will be considered, 
and it is best to give the gift s¢mpliciter and to leave the 
law to do the rest. 


LANDLORD AND TENANT NOTEBOOK 


HOLDING OVER: STATUTORY 


I HAVE occasionally suggested that some day we might have 
some authority on how to tell whether a tenant is one “‘ who 
by virtue of the provisions of this Act retains possession.” 
The expression cited occurs in s. 15 (1) of the Increase of 
Rent, etc., Act, 1920, which defines the position of the so-called 
statutory tenant: he shall observe and be entitled to the 
benefit of all the terms and conditions of the original contract 
of tenancy so far as the same are consistent with, etc. But it 
does not further define the statutory tenant himself; and 
what the provisions which entitle him to retain possession 
really do is to prevent courts from granting orders for 
possession against him unless certain conditions are fulfilled. 
(It is true that in Remon v. City of London Real Property Co. 
{1921} 1 K.B. 49 (C.A.), it was held, by somewhat forced 
reasoning, that the landlord’s right of peaceful ejection had 
also been taken away by the Act.) 

It was, of course, mostly what are called “‘ weekly pro- 
perties ” that were affected by the pre-1939 Acts (though the 
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subsection itself makes provision for fixed terms by prescribing 
a three months’ notice to quit to be given by the tenant), and, 
generally speaking, in such cases there could be little doubt 
about whether the possession retaining tenant was being Rent 
Act conscious or not. The notice to quit given by the landlord 
would be ignored, or produce an answer stating totedem verbis 
that the recipient claimed the protection of the “ Rent Acts.”’ 
In the U.S:A., I am told, a tenant aware of his rights under 
the Federal Rent Act replied by a letter which can easily be 
set out here, and that without omitting formal matters: it 
ran “ Dear Sir, I remain, Yours truly...” 

But when a tenant of a house within the Acts retains 
possession after the expiration of a fixed term, paying the 
equivalent of the rent reserved by the original agreement, 
what effect has s. 15 (1) of the 1920 statute on the centuries 
old presumption ofa tenancy from year to year ? 

This was the issue in the recent case of Morrison v. Jacobs, 
reported in the Estates Gazette of 21st July last. 
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The facts were that the plaintiff had let to the defendant 
a controlled house, or one which became controlled, for a term 
of four years. When that term expired the defendant con- 
tinued in occupation paying the same rent, which was accepted. 
The plaintiff, having some ground (presumably) for possession, 
took proceedings without giving notice to quit. Whereupon 
the defendant claimed to be a tenant from year to year by 
virtue of the common law presumption. It was as if the 
question had suddenly been raised at a card-table whether 
auction or contract was being played. 

The county court judge agreed with the defendant's con- 
tentions, but the Court of Appeal set this finding aside and 
ordered a new trial. 

Scott, L.J., held that in the circumstances created by the 
Increase of Rent, etc., Acts, the acceptance of rent did not 
justify the inference of a new agreement. The circumstances 
in question were those which made it impossible for a landlord 
to recover possession of demised premises after term expired 
unless certain conditions obtained. 

The allusion to inference is, I think, the important feature 
of this reasoning. For centuries the law has deemed a new 
tenancy to have been created by acceptance of rent, and many 
of us may blindly have accepted this without inquiring why. 
Omnia rite praesumuntur acta is one way of expressing the 
answer : the law will not consider anyone a trespasser if any 
other conclusion is warranted, and it was on these lines that 
the yearly tenancy by holding over developed. That it was a 
case of development can be seen from the judgment of 
Maugham, J., in Ladies’ Hostery and Underwear, Ltd. v. Parker 
(1930) 1 Ch. 304 (C.A.), where the learned judge, after 
exhaustively reviewing the older authorities, said (p. 327) : 
“ It is well known, I think, that a‘ tenancy from year to year ’ 
is a tenancy which originally used to be described as a tenancy 
at will, with a provision that not less than six months’ notice 


TO-DAY AND YESTERDAY 


August 27.—-Archibald Levin Smith was born at Salt Hill near 
Chichester on the 27th August, 1836. He was called to the Bar 
by the Inner Temple in 1860 and quickly acquired a good practice, 
especially in commercial cases and election petitions. In 1883 he 
was appointed a Judge of the Queen’s Bench Division, became a 
bencher of his Inn and was knighted. In 1892 he was promoted 
to the Court of Appeal. In 1900 he was appointed Master of the 
Rolls, but he resigned within a year and died a few days after. 
Big and strong, physically, he combined with modesty great 
intelligence and force of character. He was a keen sportsman, 
a “ good fellow ’’ and a man of the world, honest and sensible. 

August 28. —The death of Agnes King, wife of James King, of 
2, Wester Coates Terrace, Edinburgh, is an unsolved mystery. 
One evening they and their sons, William and Alexis, had a supper 
of bread and cheese and coffee. That night the father and mother 
were taken ill and were sick, and before morning she died. After- 
wards arsenic was found in her body. William, who was 
twenty-two, was interested in chemistry and wanted to make 
science his career instead of following his father as a chartered 
accountant. Though Mr. King insisted that he should serve his 
apprenticeship to that profession, he gave him an outhouse in 
the garden for his chemical experiments. Now, though William 
had arsenic in his possession at the time of his mother’s death, he 
did not tell the police, and the suspicion that fell on him caused 
him to be tried for her murder in the High Court of Justiciary. 
He gave evidence in his own defence, claimed that he too had been 
sick after supper, and said he had forgotten he had the arsenic. 
On the 28th August, 1924, he was acquitted. 

August 29.—William Wynn Ryland might have had a happy 
life. He early displayed artistic talent. He visited France and 
Italy and won a medal in Paris. He introduced into England 
the art of engraving copper-plates to yield an impression 
resembling drawing in chalk. George III appointed him his 
engraver with a yearly salary of £200 and the Queen added £100 
more. In business trading in prints, his fortunes fluctuated, but 
at the time he ruined himself he was very well off. He turned 
his artistic talents to forgery, went into hiding when it was 
discovered, cut his throat to escape arrest, but survived to be 
convicted at the Old Bailey and hanged at Tyburn on the 
29th August, 1783. _ 
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had to be given to put an end to it, expiring at the time of 
the year at which the original tenancy expired.” 

But this does not exclude the possibility of other inferences, 
and it is clear that the view taken by the Court of Appeal 
(who were, after all, dealing with a finding of fact) was that 
the Increase of Rent Acts are now so notorious that if a house 
is within them and the tenant retains possession after the 
contractual term has expired the presumption is that he is a 
statutory tenant and this presumption is not rebutted by 
showing that “rent ’’ was accepted. It is true that many 
people’s ideas about the Acts are somewhat hazy, but if there 
are popular fallacies such as “ the landlord has got to find me 
another place,”’ there are a number of obscure points in this 
‘chaotic welter of legislation’’ (as MacKinnon, L.J., has 
characterised it) on which the best of us are pardonably 
ignorant. The essential fact is that knowledge of the existence 
of some protection constituting some security of tenure is 
common knowledge, and this justifies the inference in such 
cases as Morrison v. Jacobs that there is no consensus. 

The new decision accords with Davis v. Bristow, -Penrhos 
College v. Butler (1920) 3 K.B. 428, in which it was held, before 
the enactment of the special provisions dealing with the point 
in s. 1 (5) of the Rent, etc., Restrictions (Amendment) Act, 
1923, that the acceptance of rent after notice to quit expired 
did not constitute waiver of the notice, i.e., did not bring a 
new tenancy into being, when the tenancy was a controlled 
one. As Lush, J., tersely put it: “‘ The plaintiff was entitled 
to take the money which the defendant was bound under the 
Increase of Rent Act to pay if he was resisting a demand for 
possession. The defendant is bound to pay it, and, of course, 
the plaintiff is entitled to take it ; and in taking it, a landlord 
in circumstances like these does not prejudice his position or 
lose his right which he would otherwise have, of insisting that 
the term has come to an end.”’ 


August 30.—On the 30th August, 1791, a boy named Mead 
was hanged at Tyburn for setting fire to the house of his master, 
a publican in Red Lion Street. 

August 31.--In 1896, Sir Frank Lockwood was one of a 
delegation of English lawyers who attended the meeting of the 
American Bar Association at Saratoga Springs. He was accom- 
panied by his wife, and Lord Russell of Killowen, C.J., and Lady 
Russell were also of the party. On the 31st August they visited 
the Canadian House of Commons and he noted: “ After the 
L.C.J. and I went by car to the Geological Museum; after 
luncheon L.C.J., Lady R., Julia and I drove to the Speaker’s 
house. The L.C.J. and I sat in the House of Commons on each 
side of the Speaker’s chair on the floor of the House. Nothing 
very interesting in the way of debate, but the procedure interested 
us as being carefully modelled on our own.” 

September 1.—-By the statute 9 & 10 Vict. c. 62 it was enacted 
that ‘‘ whereas the law respecting the forfeiture of chattels which 
have moved to or caused the death of man, and respecting 
deodands, is unreasonable and inconvenient . . . from and after 
the Ist day of September, 1846, there shall be no forfeiture of 
any chattel for or in respect of the same having moved to or 
caused the death of man; and no coroner’s jury . . . shall find 
any forfeiture of any chattel which may have moved to or caused 
the death of the deceased, or any deodand whatsoever ... ” 

September 2.—-In March, 1871, in the midst of the collapse 
following France’s defeat by the Prussians, the Communists 
seized power in Paris, Till the end of May they resisted the 
national government at Versailles and the capital became a 
battlefield. The revolt was a riot of bloodshed and destruction, 
the Government troops shooting their prisoners summarily and 
the insurgents massacring their hostages and burning buildings 
indiscriminately. Afterwards the ringleaders were tried at 
Versailles. On the 2nd September the court sentenced the first 
group of prisoners. Two were condemned to death, two to penal 
servitude for life, nine to transportation, and two to short terms 
of imprisonment. Two were acquitted. 

Nry’s DEFENCE 

The trial of Marshal Ney, to which I referred last week, in 
connection with the trial of Marshal Petain, provides some useful 
lessons in historical perspective. Berryer, the courageous counsel 
who undertook his defence, found himself almost sent to Coventry 
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by his colleagues, and one of his best friends, a member of the 
Bar Council, wrote to him as follows : ‘‘ [ beg you in the name of 
honour, of your family, of our profession, to escape, while there 
is yet time, from the threatening danger of seeing your hitherto 
glorious name irretrievably linked with that of a fierce and 
unprincipled soldier whom his contemporaries regard as a traitorous 
regicide and whom posterity, you may be sure, will rate with 
Ravaillac and Damiens.”’ By his son, also a member of the Bar 
and likewise briefed for the defence, he sent a personal letter to 
the King, who unhesitatingly replied: ‘‘ Tell your father to be 
easy and to do his duty.””. This answer, openly delivered, had its 
effect on public opinion. In the conduct of his defence Ney was 
his own worst enemy. He was first charged before a court 
martial, consisting of his old comrades in arms, marshals and 
officers of the Empire, who were only too anxious to acquit him ; 
yet he forced his counsel to argue that it had no jurisdiction to try 
him, a plea which the embarrassed tribunal gladly upheld. Ney, 
mistakenly convinced that the court had been thirsting for his 
blood, expressed the warmest gratitude to Berryer for securing 
this result. Then, suddenly smiling, he said: ‘‘ What a pity 
you aren’t a soldier! You'd have had a fine word of command.” 


His TRIAL 

Ney was now charged before the House of Peers and his best 
chance lay in pleading the capitulation of Paris, agreed to by 
Wellington and Blucher, under the terms of which no one was to 
be called to account for his actions during Napoleon’s Hundred 
Days, but it was answered that that agreement had been made on 
behalf of the Allies and in no way bound the present government 
of France. While the House was debating the point the rumour 
filtered out that the Peers were going to rule that the defence 
must not rely on it. Thereupon the younger Berryer hastily 
coached the Marshal, urging him to make a dramatic protest, 
withdrawing his whole defence since its development was being 
unduly shackled. He even wrote out what he should say and 
tried to make him leave it. Yet, confused by his unfamiliar 
surroundings, Ney missed his moment and only when his counsel 
passed to another point—that, as Sarrelouis, his native town, 
had been ceded to the enemy, he was no longer a French subject— 
did he leap to his feet, declaring that he was a Frenchman and 
would krow how to die like one. He then added the protest he 
had been taught, but some, who saw him glance at his notes, 
just said: ‘“ Barrister’s play-acting!’’ He was condemned to 
death and fell bravely. 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of 
THE SOLiciTors’ JOURNAL] 
Legal Aid—Solicitors’ Salaries 

Sir,—I have read with interest the letter of ‘ Clericus ”’ in 
the issue of 4th August (ante, p. 358), and there is without doubt 
a great deal in what ht? says, but a point arises out of it which 
is I think frequently overlooked. The services of solicitors are 
in practice habitually inadequately remunerated, not so much 
by reason of the Parliamentary control of our fees as by reason 
of the multifarious and personal nature of our business and of 
the services we render. Comparatively seldom do circumstances 
combine to make it reasonably possible for us to charge and be 
paid a full fee for the work we have done. Many of our clients 
are not merely clients—they are our friends, and often intimate 
friends ; they seek our help in the difficulties and problems of 
daily life—there is often nothing to be bought or sold—nothing 
tangible resulting from our intervention on their behalf—just 
a bill to be paid, and they expect us to let them down lightly, 
and we do. 

The business of an estate agent or a stockbroker is confined 
to transactions involving the transfer of capital moneys and 
their scale commission on the transactions goes as a matter 
of course. Not so the business of a solicitor, a very large pro- 
portion of whose time is taken up by work which for the reason 
I have indicated and other similar reasons impossible to enumerate, 
is not remunerative at all, and it follows that we work terrifically 
hard without being adequately remunerated for the total of our 
work done. This applies to the solicitor’s profession far more 
than to any other. 

In these circumstances it is peculiarly hard that where a 
scale is fixed by Parliament for, for instance, buying and selling 
and mortgaging real property, where normally one may expect 
to be paid the scale fee prescribed the scale should compare so 
very unfavourably with that allowed to, for instance, an estate 
agent. 
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I pass over the facts that our profession is not a popular one, 
that our work is little understood by the uninitiated, and that a 
lawyer’s bill is nearly always paid with reluctance because of this 
lack of a proper understanding of the work that the business has 
involved. 

Of course there are occasions when our services are fully 
recognised and remunerated not only adequately but generously, 
and it is by these occasions that we are enabled to make both 
ends meet and pay our staffs and our very heavy office expenses 
and, if we are lucky, have something over for ourselves. Some 
are more fortunate in this respect than others. 

13th August. GENERAL PRACTITIONER, 


PARLIAMENTARY NEWS 
ROYAL ASSENT 
The following Bill received the Royal Assent on 24th August :— 
LocaL ELECTIONS (SERVICE ABROAD). 
HOUSE OF COMMONS 
AGRICULTURE (ARTIFICIAL INSEMINATION) BILL [H.C.}. 

To enable the Minister of Agriculture and [Fisheries and the 
Secretary of State to make contributions and establish centres 
for the purposes of research as to the practice of artificial 
insemination of livestock ; to provide for the payment of grants 
out of moneys provided by Parliament in respect of initial losses 
incurred in the operation of certain centres for the artificial 
insemination of cattle. 

Read First Time. 

BRITISH SETTLEMENTS BILL [H.C.]}. 

To enable the powers conferred by the British Settlements 
Act, 1887, on His Majesty in Council to be delegated as well by 
Order of His Majesty in Council as by an instrument passed 
under the Great Seal of the United Kingdom, and to amend the 
provisions of that Act with respect to the persons to whom those 
powers may be delegated. 

Read First Time. 

East GRINSTEAD GAS AND WATER BILv [H.C.]. 
WADEBRIDGE RuRAL District CounciL BiLt [H.C.]. 
WEAVER NAVIGATION BILL [H.C.}. 

Read Third Time. 

INDIAN Divorce BILv [H.C.}. 

To validate certain proceedings for dissolution of marriage in 
the High Court in Bombay. 

Read First Time. 

INDIAN FRANCHISE BILL [H.L.]. 

Read First Time. 

INSHORE FisHiInG Inpustry Biv [H.C.]. 

To authorise the provision of financial assistance to inshore 
fishermen and persons desiring to engage in the inshore fishing 
industry. 

Read First Time. 
NATIONAL INSURANCE (INDUSTRIAL INJURIES) BILL [H.C.]. 

To substitute for the Workmen’s Compensation Acts, 1925 to 
1943, a system of insurance against personal injury, caused by 
accident arising out of and in the course of a person’s employment 
and against prescribed diseases and injuries due to the nature 
of a person’s employment, and for purposes connected therewith. 

Read First Time. (23rd August, 
SUPPLIES AND SERVICES (TRANSITIONAL POWERS) Biv [H.C.]. 

To provide for the application of certain Defence Regulations 
for purposes connected with the maintenance, control and 
regulation of supplies and services, for enabling Defence 
Regulations to be made for the control of prices and charges, 
for the continuation of Defence Regulations so applied or made 
during a limited period notwithstanding the expiry of the 
Emergency Powers (Defence) Acts, 1939 to 1945, and for the 
amendment of other enactments in consequence of such 
continuation ; to make provision for securing more effective 

-arliamentary control over Defence Regulations and orders and 
other instruments made thereunder; to provide for applying 
during a limited period certain powers of the Minister of Supply 
for purposes similar to those for which Defence Regulations may 
be applied and otherwise for amending those powers. 

Read First Time. {20th August. 


QUESTIONS TO MINISTERS 
LEGAL Alp SCHEME: WIVES 
Major York asked the Secretary of State for War whether he 
will arrange for the assistance of the Legal Aid Scheme to be 
available to the wives of serving men who have been informed 


{23rd August. 


[23rd August. 


[20th August. 


{23rd August. 


[24th August. 


[23rd August. 
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by their husbands serving overseas of the husband’s misconduct, 
so that the wife may obtain evidence which is not procurable 
through any channel but the military on which to procure a 
divorce. 

Mr. BELLENGER: This scheme was brought into existence to 
help members of the Forces. Its effective operation depends 
largely on the good will and co-operation of the legal profession, 
and to depart from the principles and limits agreed with the 
profession might endanger the service which is now so generously 
given to the men themselves. I do not, therefore, feel justified 
in pressing for its exfension to the wives of Service men who, as 
members of the general public, already possess certain facilities 
of the kind. [22nd August. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 


No. 986. County Court. England, Procedure. (V-Day.) 
Rules. August 13. 
No. 953. Customs. Export of Goods (Control) (No. 6) Order. 


August 7. 
Finance. Order in Council, August 14, amending 
Reg. 7AA of the Defence (Finance) Regulations, 


E.P. 1001. 


1939. 
E.P. 984. Finance. Regulation of Payments (Finland) Order. 
August 17. 


E.P. 1048. Food (Points Rationing). Order, August 17, 
amending the Food (Points Rationing) Order, 


1945. 


E.P. 968. Shortage of Drugs. Scarce Substances Order. 
July 27. 

No. 985. Supreme Court. England, Procedure. Rules of 
the Supreme Court (V-Day). August 13. 

No. 1024. Supreme Court. England. The Rules of the 
Supreme Court (No. 3). August 15. 

No. 960. Trading with the Enemy (Authorisation) (Denmark) 


Order, 1945. August 20. 
Trading with the Enemy (Authorisation) (Finland) 
Order, 1945. August 20. 


No. 1030. 


No. 962. Trading with the Enemy (Custodian) (Amendment) 
(Denmark) Order, 1945. August 20. . 
No. 1026. Unemployment Insurance (Insurance Industry 


Special Scheme) (Amendment) Order. August 7. 


DRAFT STATUTORY RULES AND ORDERS, 1945 
Water, England. Compulsory Acquisition of Land, Draft, 
17th August, of the Water (Compulsory Purchase) Regulations, 
1945. 
COMMAND PAPER 
6670. Selling Price of Houses, Inter-Departmental Com- 
mittee on the (Chairman: John W. Morris, C.B.E., M.C., 
K.C.) Report. 19th July. 
[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2]} 


NOTES AND NEWS 


Notes 

The Board of Trade wish to make it clear to traders that there 
is full freedom of business communication with Holland, Norway, 
Greece, Yugoslavia, Czechoslovakia and Poland subject to the 
requirements of Trading with the Enemy legislation. This 
means in practice that it is not possible to enter into firm 
commitments regarding the exchange of goods or the making 
of payments, but that correspondence is permitted regarding 
such matters as prices and terms of delivery in anticipation of 
the resumption of trade. 


The interests of United Nations owners of property in 
Germany are being safeguarded by a_ special department 
(Property Control Branch) of the Control Commission. As 
far as British owners are concerned, all communications should 
be addressed to the Trading with the Enemy Dept., 24, Kingsway, 
W.C. Owners of property in Germany should already have made 
a return in regard to such property to this department. As 
information becomes available, individual owners will be notified 
in regard to the condition of their property ; but at present no 
inquiries by interested persons as to the state 6f specific properties 
in Germany can be dealt with by the Trading with the Enemy 
Department. It is inevitable in the circumstances prevailing in 
Germany that information will be available to some owners 
before others, and those who receive no news as to their property 
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can rest assured that their interests are being guarded as far as 
practicable by specialist officers of the Control Commission, and 
that information will be forwarded to them as soon as possible. 


TRADE WITH FINLAND 

The Anglo-Finnish agreement designed to facilitate payments and 
the liquidation of indebtedness, which was announced on the 17th 
August (Cmd. 6664), foreshadowed the resumption of private trading 
and financial transactions between the United Kingdom and Finland. 
The Trading with the Enemy Department (Treasury and Board of 
Trade) now wish to draw the attention of traders and others to three 
orders made under the Trading with the Enemy Act, namely: (a) the 
Trading with the Enemy (Authorisation) (Finland) Order, 1943, dated 
20th August, 1945 (S.R. & O., 1945, No. 1030) ; (6) the Trading with 
the Enemy (Transfer of Negotiable Instruments, etc.) (Finland) Order, 
dated 20th August, 1945 (S.R. & O., 1945, No. 1031) ; (c) the Trading 
with the Enemy (Custodian) (Amendment) (Finland) Order, dated 
20th August, 1945 (S.R. & O., 1945, No. 1032). 

The general effect of these orders is to permit trade, within Finland, 
with the Finnish State and persons carrying on business in Finland and 
to remove Board of Trade and custodian control over money or property 
accruing in consequence of this authorisation. Finnish property in the 
United Kingdom at the date of the orde®and income arising therefrom 
continue under such control. The Treasury Order sanctions transfers 
or assignments of choses in action or negotiable instruments made by 
or on behalf of the Finnish State or persons resident or carrying on 
business in Finland on or after the date of the order. 

Payment both for United Kingdom exports and for imports from 
Finland will be made in sterling through banking channels. Application 
for shipping space should be made to the shipping agencies in the 
normal way. 

TRADE WITH DENMARK 

The Treasury and Board of Trade draw attention to the provisions 
of (a) the Trading with the Enemy (Authorisation) (Denmark) Order, 
1945, dated 20th August, 1945 (S.R. & O., 1945, No 960) ; (6) the 
Trading with the Enemy (Transfer of Negotiable Instruments, etc.) 
(Denmark) Order, 1945, dated 20th August, 1945 (S.R. & O., 1945, 
No. 961) ; and (c) the Trading with the Enemy (Custodian) (Amend- 
ment) (Denmark) Order, 1945, dated 20th August, 1945 (S.R. & O., 
1945, No. 962). 

The general effect of these orders is that those provisions of the 
Trading with the Enemy Act, 1939, and the Custodian Order, 1939, 
which remained in force after the liberation of Denmark now cease to 
apply in respect of money and property accruing on or after 20th August, 
1945, to persons resident in that territory. Money which becomes payable 
to persons resident in Denmark (or to certain concerns controlled by 
such persons) on or after 20th August, 1945, and property coming into 
their ownership on or after 20th August, 1945, cease to be subject to 
the control of the Custodian of Enemy Property. 

Money which has become due before 20th August, 1945, but has not 
yet been paid or held to the order of the Custodian, remains payable to 
the Custodian. Similarly, property in the United Kingdom which 
before 20th August, 1945, was subject to report to the Custodian 
remains property to which art. 4 of the Trading with the Enemy 
(Custodian) Order, 1939, still applies and must not be parted with or 
dealt with without the consent of the Board of Trade. 

The orders also lift the application of ss. 4 and 5 of the Trading with 
the Enemy Act, 1939, in respect of certain transactions which may be 
effected on or after 20th August, 1945. The transactions which are 
now sanctioned comprise the assignment of choses in action, the 
transfer of negotiable instruments, the transfer of coupons or other 
securities transferable by delivery which are not negotiable instruments, 
and the transfer of United Kingdom registered securities which have 
been acquired on or after 20th August, 1945. 

The obstacles in the way of trading with persons in Denmark which 
arose out of the Trading with the Enemy legislation have now been 
removed. Banking channels between the two counties are now 
restored subject to the operation of the Defence (Finance) Regulations, 
about which any persons intending to have transactions with Denmark 
should consult their bankers. Attention is drawn to the necessity for 
compliance with other regulations, e.g., Defence (Finance) Regulations, 
Export and Import Licensing and parallel regulations to the Danish 
Government. The actual undertaking of commercial transactions must 
depend on the availability of the necessary physical facilities, e.g., 
supply of goods, transport, etc. 
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NOTES OF CASES 


CHANCERY DIVISION 
Phillips v. Butler 
Romer, J. 5th June, 1945 


Sale of land—A uctioneers—Memovandum—Property knocked down 
to plaintiff—Memorandum signed by auctioneer—Not handed 
to plaintiff as deposit not paid—Vendor purports to revoke 
auctioneer’s authority to sign—Authority irrevocable—Law of 
Property Act, 1925 (15 Geo. 5, c. 20), s. 40. 


Witness action. 


On the 27th July, 1944, the defendant put up for sale by 
auction a freehold property. The special conditions of sale 
provided that the sale was subject to the National Conditions 
of Sale (13th ed.). The special conditions provided that the 
deposit should be 10 per cent. payable immediately after 
the sale. The plaintiff attended the auction and the property 
was knocked down to him for £1,100. Two copies of the memoran- 
dum of sale, endorsed on the particulars and conditions of sale, 
were signed, the one by the purchaser and the other by the 
auctioneer. The plaintiff found he had left his cheque book at 
home. He offered to fetch it at once, but the auctioneer said 
this was unnecessary. The auctioneer retained the memorandum 
he had signed, as this contained a receipt for the deposit. The 
plaintiff posted a cheque to the auctioneer that night, which he 
received by the second post on the 28th July. In the meantime, 
earlier on the 28th July, the auctioneer had been informed by the 
defendant that his authority to exchange the memorandum and 
accept the deposit had been withdrawn. The defendant refused 
to complete. The plaintiff in this action sought specific per- 
formance of the contract. The defendant relied on s. 40 of the 
Law of Property Act, 1925. 


Romer, J., said that having regard to the fact that there was 
a memorandum of sale signed by the auctioneer on behalf of the 
vendor and dated 27th July, it would appear that, prima facie, 
s. 40 had been satisfied. But it was said that that was not the true 
result, because the auctioneer had no authority from the vendor 
to sign the document unless and until he received the deposit, 
and that, as the deposit was not received until the 28th, this 
document, although on the face of it it bore date-the 27th July, 
could not be treated as being a document signed on that date by 
a duly authorised agent of the vendor. The defendant’s case 
was that the auctioneer had no authority to sign the memorandum 
until he had got the deposit. A contract at an auction was 
brought into being at the moment the hammer fell, but it was 
not a contract which could be enforced by either party until a 
memorandum evidencing the terms of the sale had been signed. 
On the fall of the hammer the plaintiff had become the purchaser, 
and a contract was then and there called into being. The 
auctioneer had the authority of his vendor to bind him to a 
contract by signing on his behalf a memorandum which would 
satisfy the requirements of the Law of Property Act, 1925, s. 40. 
The result of the authorities was that the authority of the 
auctioneer to sign on behalf of the vendor and, if need be, on 
behalf of the purchaser, arose directly the contract was concluded, 
and that authority was irrevocable. He could not see any 
logical ground for suggesting that the authority of the auctioneer 
to sign a memorandum on behalf of his vendor did not arise 
immediately the contract had been brought into being, but was 
postponed and was contingent upon that contract becoming 
partly performed, namely, by the performance by the purchaser 
of the requirement that he should pay a deposit which was to 
be treated as part payment of the purchase price. So far as the 
document the auctioneer signed was a receipt, it was a con- 
ditional receipt, but he was unable to see why the signature of 
the document should not result in a perfectly good memorandum 
of the contract itself being brought into being and be put in 
evidence as a document which satisfied s. 40. He would hold 
that the memorandum was within the authority of the auctioneer 
to sign and was a sufficient answer to the defence. Order for 
specific performance. 

CouNSEL: Wéinterbotham ; Pennycuick. 

So.icitors : Herbert Smith & Co. ; Mead, Sons & Bingham. 

(Reported by Miss B. A. BicKNeELL, Barrister-at-Law.] 


RAILWAY AND CANAL COMMISSION 
Southern Railway Co. v. Doncaster Corporation and Others 


Wrottesley, J., Sir Francis Taylor, K.C., and Sir Francis 
Dunnell. 18th July, 1945 
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Rating and valuation—’’ Railway hereditament ’’—Canteens for 
employees at vailway premises—Operation by caterers in agree- 
ment with railway company—Whether to be included in valuation 
voll—Railways (Valuation for Rating) Act, 1930 (20 & 21 Geo.5, 
c. 24), s. 1 (3). 

Appeal from a decision of the Railway Assessment Authority. 


In 1942 the appellant railway company set up a number of 
canteens for the use of their employees, and entered into an 
agreement with the respondents, John Gardner (London), Ltd., 
a catering company, who supported the company’s appeal. The 
caterers were to provide hot meals and refreshments for the 
company’s employees in the company’s canteens provided at the 
company’s works and premises. The caterers might sell cigarettes, 
etc., to the employees. The prices of, and times of serving, 
meals, etc., were to be agreed between the company and the 
caterers, who were to maintain and, where necessary, renew 
loose cooking utensils, crockery and cutlery. Canteens and 
equipment were to be kept clean by the caterers to the company’s 
satisfaction. The caterers were to provide canteen staff, who 
were to be the caterers’, not the company’s, servants. The 
caterers were to bear all canteen costs and entitled to the gross 
takings, and were to indemnify the company against accident 
claims by third parties, including the company’s servants. The 
caterers were to provide facilities for warming food brought to the 
canteens by the company’s employees. The company were to 
provide the canteens and loose cooking utensils, crockery and 
cutlery, to provide, instal and maintain fixed equipment for 
cooking and serving, also tables and chairs, and to bear the cost 
of lighting and heating, etc., in the canteens. The agreement 
was to be in force for two months and thereafter from month to 
month until determined. It was terminable by either party in 
respect of any of the canteens separately. The caterers undertook 
on termination to leave the canteens neat and tidy, with all the 
equipment provided by the company or replaced by the caterers. 
The agreement applied to twelve different works at which the 
caterers were torun canteens. The present appeal concerned two 
of them situated respectively in the areas of the respondents, 
Doncaster Corporation and Shildon Urban District Council. 
The agreement was duly carried out at those canteens. The 
company appointed a catering superintendent to supervise 
all the canteens covered by the agreement, and also catering 
divisional supervisors. The Doncaster canteen was open twenty- 
four hours a day. The company allowed the Shildon canteen, 
when not open for meals, etc., to be used by their employees for 
meetings and concerts. The Railway Assessment Authority 
decided that the canteens were not railway hereditaments within 
the meaning of s. 1 (3) of the Railways (Valuation for Rating) 
Act, 1930, and so must be excluded from the railway valuation 
roll. The company appealed. (Cur. adv. vult.) 

WROTTESLEY, J., reading the judgment of the court, said that 
the company and the caterers contended that the canteens were 
not premises so let out as to be capable of separate assessment. 
The company relied on Westminster Corporation v. Southern 
Railway Co. [1936] A.C. 511; 79 Sov. J. 322, and argued that the 
caterers did not occupy the canteens because, if they were one of 
two occupiers; and the company were the other, the caterers 
were not the paramount occupiers. They relied on PR. v. 
Morrish (1863), 32 L.J.M.C. 245, and referred to Warr (Frank) 
and Co., Ltd. v. London County Council [1904) 1 K.B. 713. Counsel 
for the caterers stressed the words “ capable of separate assess- 
ment ”’ in s. 1 (3) of the Act of 1930, and relied on London 
Co-operative Society v. Southern Essex Assessment Committee 
[1942] 1 K.B. 53, at p. 60 ; 85 Sor. J. 475, and he argued that the 
relationship between the company and the caterers here resembled 
more that of master and servant than that of landlord and tenant. 
For the corporation and the urban district council, it was con- 
tended that in fact the caterers occupied the premises, that 
the company’s control related not to the premises but to the 
meals provided, and that Westminster Corporation v. Southern 
Railway Co., supra, made it clear that tenancy was not essential 
to create rateable occupation. The rating authority relied in the 
main on Lord Russell of Killowen’s speech in that case. In fact, 
both sides had relied on the principles and reasoning of that case. 
As a decision, however, it was no guide here. Had the bank 
premises concerned, among other premises, there been provided 
by the railway company for their employees’ purposes only, 
that would have been a decision conclusive of the present case ; 
similarly if the bookstalls concerned had sold only publications 
of value to railway employees. The facts here differed from, 
more than they resembled, those in that case. There the lessees 
in most cases carried on their own businesses, Here the 
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agreement with the caterers was for the benefit of the company’s 
servants. The caterers here could not be said to have the 
paramount occupation. They had, broadly speaking, the same 
freedom and restrictions as a cook in a domestic establishment. 
That could not be reconciled with rateable occupation. The 
appeal must be allowed. 

COUNSEL: Comyns Carr, K.C., and Colin Pearson, for the 
company; Craig Henderson, K.C., Turner, K.C., and Erskine 
Simes, K.C., for the assessment authority ; Fitzgerald, K.C., and 
Neep for the corporation and the urban district council ; Harold 
Williams for the caterers. 

Soticitors: Miles Beevor ; Torry & Co.; Sharpe, Pritchard 
and Co., for the Town Clerk, Doncaster, and the Clerk to the 
Durham County Valuation Committee ; Forsyte, Kerman and 
Phillips. 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


S.R. & O., 1945, No. 1024/L.17 
SUPREME COURT, ENGLAND 
PROCEDURE 

THE RULES OF THE SUPREME CourT (No. 3), 1945 
DatED AuGusT 15, 1945 

I, William Allen Baron Jowitt, Lord High Chancellor of Great 
Britain in exercise of the powers conferred upon me by the Adminis- 
tration of Justice (Ikmergency Provisions) Act, 1939, and of all other 
powers enabling me in this behalf, and with the concurrence of two 
other Judges of the Supreme Court, do hereby make the following 
Rules of Court under Section 99 of the Supreme Court of Judicature 
(Consolidation) Act, 1925: 

1. The following Rule shall be substituted for Rule 94 of Order 16 : 


Power to approve compromise. 

‘“Qa. Where, in any proceedings concerning (a) the estate of a 
deceased person, (6) property subject to a trust, or (c) the construction 
of a written instrument, a compromise is proposed and some of the 
persons who are interested in or who may be affected by the 
compromise are not parties to the proceedings (including unborn or 
unascertained persons), but 

(i) there is some other person in the same interest before the 
Court who assents to the compromise or on whose behalf the 
Court sanctions the compromise ; or 

(ii) the absent persons are represented by a person appointed 
under Order 16 Rule 32 who so assents ; 

the Court or Judge, if satisfied that the compromise will be for the 
benefit of the absent persons and that it is expedient to exercise this 
power, may approve the compromise and order that the same shall 
be binding on the absent persons, and they shall be bound 
accordingly except where the order has been obtained by fraud or 
non-disclosure of material facts.”’ 

2. The following Rule shall be substituted for Rule 32 of Order 16 :— 


Representation of persons, or classes of persons in certain proceedings, 

“32. Where, in any proceedings concerning (a) the administration 
of an estate, (b) property subject to a trust, or (c) the construction of 
written instrument (including a statute) it appears that any person 
(including an unborn person) or any class of persons, is or may be 
interested (whether presently or for any future, contingent, or 
unascertained interest) in or affected by the proceedings, but cannot 
be ascertained or cannot readily be ascertained, or, though 
ascertained, cannot be found, the Court or Judge may, if satisfied 
that it is expedient so to do, appoint one or more persons to represent 
such person or class, and the judgment or order of the Court or 
Judge in the presence of the person or persons so appointed shall be 
binding on the person or class so represented.”’ 


3. The following Rule shall be inserted in Order 16 after Rule 23a :— 


Grant of certificates to applicants after release or discharge from the 

Forces. 

‘“‘ 23B.—(1) Subject to the provisions of this Rule, where an 
application for a certificate is forwarded to a Committee by or on 
behalf of a commissioned officer holding an appointment under a 
Services Legal Aid Scheme, the certificate may be signed by two 
members of a Committee and issued by the Law Society or by a 
provincial Law Society, as the case may be, certifying :— 

(a) that the applicant while a member of the armed forces of 
the Crown had invoked the assistance of a Services Legal Aid 
Scheme for the purpose of instituting, defending or being a party 
to, the proceedings to which the application relates, but, before 
the date of the inquiry by the Committee, had been released from 
service in, or discharged from, those forces ; and 

(b) that on the date on which such assistance was invoked, and 
at any time up to the date of his or her release or discharge as 
aforesaid, a certificate could have been granted to the applicant 

under Rule 23a of this Order. 
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(2) Subject to the provisions of this Rule, where the applicant is a 
married woman (not being a member of the armed forces of the 
Crown) and desires to be admitted as a poor person for the purpose 
of instituting, defending or being a party to a matrimonial cause, a 
certificate may be signed and issued as aforesaid certifying -— 

(a) that at the date of the application the husband of the 
applicant was a member of the armed forces of the Crown but, 
before the date of the inquiry by the Committee, had been released 
from service in, or discharged from, those forces ; 

(6) that at the date of the application the husband of the 
applicant held a rank not above the rank of petty officer or 
sergeant, and did not hold a higher rank at any time before the 
date of his release or discharge as aforesaid. 

(3) A certificate may be issued under this Rule notwithstanding 
the provisions of paragraphs (1), (2) and (3) of Rule 23 of this Order 
(which specify the maximum amounts of capital and of weekly 
income which may be possessed by a person to whom a certificate 
may be granted under that Rule, or by that person and her husband 
jointly), but a certificate shall not be issued in any case in which 
the Committee are satisfied that the means of the applicant, or of 
the applicant and her husband jointly, as the case may be, so greatly 
exceed the maximum amounts specified in the said paragraphs (1), 
(2) and (3) as to render it unreasonable that the applicant should be 
admitted as a poor person. 

(4) Where a certificate has been granted to a poor person under 
Rule 23a of this Order or under this Rule, it shall not be discharged 
under Rule 29 hereof on the grounds only 

(a) that the conditions specified in paragraphs (1) and (2) of 
the said Rule 23a are no longer applicable in the case of the poor 
person ; or 

(b) that the means of the poor person or, as the case may be, of 
the poor person and her husband, exceed the amounts specified 
in paragraphs (1), (2) and (3) of Rule 23 of this Order : 

Provided that the Committee may discharge any certificate so issued 
in any case in which they are satisfied that the means of the poor 
person or of the poor person and her husband jointly, as the case may 
be, so greatly exceed the amounts specified in paragraphs (1), (2) 
and (3) of the said Rule 23 as to render it unreasonable that the poor 
person should be entitled to the benefit of this Order. 

(5) For the purposes of the last two foregoing paragraphs any pay 
or other emoluments and any gratuity or other payment on release 
or discharge, received by or payable to the applicant or the poor 
person, or, as the case may be, by or to the husband of the applicant 
or poor person, in respect of his or her service as a member of the 
armed forces of the Crown, shall be disregarded. 

(6) A certificate shall not be issued under this Rule unless the 
Committee are satisfied that the applicant has reasonable grounds 
for instituting, defending or being a party to the proceedings. 

(7) A certificate shall state the name and address of the 
conducting solicitor and shall bear the date on which the application 
is granted by the Committee. 

(8) A certificate signed and issued in accordance with the 
provisions of this Rule shall be deemed to be a certificate under this 
Order. 

(9) In this Rule the expression ‘‘ Services Legal Aid Scheme ”’ 
means any scheme sanctioned by the Admiralty, the Army Council 
or the Air Counctl for the purpose of affording free legal aid to 
members of the armed forces of the Crown, and the expression 
‘member of the armed forces of the Crown” has the meaning 
assigned to it by paragraph 7 of Rule 23a of this Order.” 

4. The following amendments shall be made in Order LVB :— 
In Rules 1, 2, 4, and 9 the words ‘‘ Minister of National 

Insurance ”’ shall be substituted for the words ‘‘ Minister of Health.” 

(b) In Rule 35 the words “‘ Ministry of National Insurance ”’ shall 
be substituted for the words ‘‘ Ministry of Labour at 3, Richmond 
Terrace, Whitehall, London.” 

(c) In Rule 38 the words ‘‘ Minister of National Insurance 
be substituted for the ‘** Minister of Labour.”’ 

(d) In Ruie 71 the words “‘ First Schedule to the ”’ 
before the word ‘‘ Town.” 

5. These Rules may be cited as the Rules of the Supreme Court 
(No. 3), 1945. 


Dated the 15th day of August, 1945. 


(a) 
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shall 
words 
shall be inserted 


Jowittt, C. 
Merriman, P. 
A. Andrewes Uthwatt. 


We concur 
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